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I note that in the effort to try to find
common ground, Senator ALLEN and |
agreed to a number of requests that
were made by State and local officials.
We agreed, for example, to the request
from State and local officials for new
statutory language further tightening
the definition of ‘“‘Internet access.”

We agreed to the request for new
statutory language on what is called
bundling, which is, in effect, where you
have Internet access bundled with in-
formation technology services other
than Internet access, and it is impor-
tant to separate the two for taxable
purposes.

In addition, we agreed to the requests
from State and local officials for new
statutory language protecting a vari-
ety of other taxes, such as property and
income taxes, that were never affected
by the original legislation we authored,
but we thought in the name of trying
to find common ground, we would add
that as well.

We have agreed to a request for a
savings clause on universal service and
a variety of regulatory proceedings.

Finally, we have agreed to allow
States grandfathered so as to protect
existing treatment under their State
laws of these services 3 more years of
Internet access taxes.

| say as we begin tonight, Senator
ALLEN and | in 2 months of negotia-
tions agreed to five requests from
State and local officials to try to find
common ground on this matter, and I
ask tonight, what has been offered in
return? What have been offered in re-
turn are essentially these projections
that say vast sums are going to be lost
to the States if this legislation that
Senator ALLEN and | have proposed is
extended.

I just ask Senators to note the lan-
guage associated with these projec-
tions. The language is always, this bill
could cost such-and-such; and the sum
is, of course, a very large number.
Never is it presented in terms of any
kind of independent study that this law
has, in fact, cost revenue or would
cause revenue to be lost in the future.

After Senator ALLEN and | made
these five separate concessions in an
effort to find common ground, we now
have these various projections that, for
all practical purposes, we are trying to
convince the Senate that Western civ-
ilization is going to end if we urge that
this law be updated.

I know colleagues are anxious to
talk, and | certainly want to give them
that opportunity. | close with one last
point as we begin this discussion.

I think colleagues know the tech-
nology sector has taken a real pound-
ing in the last couple of years, but
what we have seen in the last few
months is that the technology sector is
beginning to have a resurgence. We
have begun to see, both with respect to
the stock market and capital invest-
ment in the sector, the technology area
is really beginning to come back.

| say to my colleagues in the Senate,
I think that if, in fact, the Senate
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unravels the law of the last 5 years,
fails to allow us to update this law, the
progress that has been seen in the tech-
nology sector in the last few months
could well unravel.

If, in fact, the more than 7,000 taxing
jurisdictions in this country are al-
lowed to take a bite out of the Inter-
net, and we have the Internet access
area broken down into its subparts and

all of them are taxed, | think that
could derail the very impressive
progress we have seen in the tech-

nology sector in the last few months.

Let us not put in place a regime of
multiple and discriminatory taxes on
electronic commerce, if for no other
reason than it would send a horrendous
message to this sector where finally in
the last few months we are beginning
to see some resurgence.

I see my good friend from Virginia on
his feet. | want to tell him how much
| appreciate his cooperation. When |
began this effort, he was a Governor
and was supportive of our efforts then.
I am pleased to have had a chance to
team up with him as a member of the
Commerce Committee.

I also say, because we have Senators
who do not share the view of Senator
ALLEN and myself—Senator VOINOVICH,
Senator ALEXANDER, and Senator CAR-
PER—that my door continues to be
open to all Senators, including Sen-
ators who do not share our view, in an
effort to try to find common ground.

Senator ALLEN and | thought the five
concessions we made during 8 weeks of
negotiations were part of an effort to
be sensitive to the concerns of State
and local bodies. Obviously, we have
not done that to the satisfaction of all
and our door remains open to all Sen-
ators.

1 yield the floor.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The Senator from Vir-
ginia.

Mr. REID. Will the Senator from Vir-
ginia yield for a unanimous consent re-
quest? In fact, | have two of them.

Mr. ALLEN. I yield.

UNANIMOUS CONSENT REQUEST—H.R. 2559

Mr. REID. | appreciate it very much.
It will just take a few minutes. | have
two unanimous consent requests. | ask
unanimous consent that the Senate
proceed to the conference report to ac-
company H.R. 2559, the Military Con-
struction appropriations bill; that the
conference report be agreed to and the
motion to reconsider be laid upon the
table, with no intervening action or de-
bate.

The PRESIDING OFFICER.
objection?

Mr. VOINOVICH. | object.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. REID. | would simply say that is
unfortunate. This is a military con-
struction conference report. | cannot
believe there is any controversy on
that. | appreciate my friend yielding to
me.

Is there
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UNANIMOUS CONSENT REQUEST—H.R. 1828

I ask unanimous consent that the
order entered with respect to H.R. 1828,
the Syria Accountability Act, be
changed to reflect that the time for
consideration of the measure be re-
duced to 60 minutes—the original time
was 90 minutes—that the time be di-
vided as follows: 30 minutes for Senator
SPECTER and 15 minutes each under the
control of Senators LUGAR or BOXER or
their designees; that at 9 a.m., Friday,
November 7, the Senate then proceed
to consider the measure under the limi-
tations as provided under the previous
order as modified above, with the re-
maining provisions remaining in effect.

The PRESIDING OFFICER. Is there
objection?

Mr. VOINOVICH. | object.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. REID. I, again, extend my appre-
ciation to the Senator from Virginia
for yielding. | will speak at more
length at a later time on why | think it
was important that these unanimous
consents be approved tonight.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. ALLEN. Mr. President, I rise this
evening to ask my colleagues to sup-
port S. 150, the Internet Tax Non-
discrimination Act, and the substitute
or managers’ amendment that has re-
cently been adopted.

I thank our chairman of the Com-
merce Committee, JOHN MCCAIN, our
commodore, on his great navigational
skills as we worked through this meas-
ure. | also thank my colleague from Or-
egon, Senator WYDEN, for his great
leadership, assistance, and true part-
nership in trying to get this measure
through for greater opportunity for
Americans.

| also thank others who are on this
amendment, Senators GRASSLEY,
HATCH, SUNUNU, LEAHY, BAuUCUS,
BOXER, LINCOLN, SMITH, the high-tech
task force chairman, Senator JOHN EN-
SIGN, Senator WARNER of Virginia, Sen-
ator BURNS, who is chairman of the
Internet Caucus, and the Senator who
is in the chair right now, Mr.
CHAMBLISS. All have helped work on
this reasonable compromise.

There have been a number of con-
cerns to this measure raised by our op-
ponents. We have had several months
of negotiations. I am confident the bill
as it is presented to us on the Senate
floor strikes an appropriate balance be-
tween protecting every American from
harmful regressive taxes on Internet
access while ensuring that necessary
protections are in place for State and
local governments to maintain their
existing revenue base.

The fundamental principle driving
this legislation is very simple and
clear, and that is the Internet must re-
main as accessible as possible to all
people in all parts of America forever.
This was a principle established in the
1998 legislation when Congress passed
the Internet Tax Freedom Act and it is
the principle | ask all Senators to keep
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in mind as we consider this legislation
this evening and tomorrow.

My colleagues have heard me say on
many occasions that | believe we ought
to be promoting freedom and opportu-
nities for all Americans. We need to be
advancing ideas, concepts, and policies
that help create more jobs and pros-
perity rather than more taxes and bur-
dens.

The Internet itself is one of our coun-
try’s greatest tools and symbols of in-
novation and individual empowerment.
In my view, the Internet is the greatest
invention for the dissemination of
ideas and thoughts since the Gutenberg
press. When Martin Luther nailed his
95 theses to the church at Wittenberg,
if it were not for the Gutenberg press
no one would have read those docu-
ments and those thoughts.

So today, we have the Internet for
the dissemination of ideas. It is an in-
dividualized empowerment zone where
individuals are able to access informa-
tion, communicate, get knowledge, in-
formation, as well as engage in com-
merce. It is a tool for education. It is a
tool for information and commerce.
And when we are looking at that, | ask,
why would there be some who would
want to burden that? | think we ought
to be trusting free people and free en-
terprise. We ought to be on the side of
freedom, because that is what has al-
lowed the Internet to flourish, rather
than the side of those who would want
to make this advancement in tech-
nology easier to tax for tax collectors.

Some people ask, why is the Federal
Government involved in this? Well,
heck, if there is anything that is in
interstate commerce by its architec-
ture, by its design, by its structure, it
is the Internet. One of the great things
about the Internet is that it is not con-
fined to boundaries of States or even
countries for that matter. For those of
us who thought opening up to China
was a question that we needed to
broach, | thought the fact that the
Internet was available and to the ex-
tent that the Chinese people could get
more ideas from outside of China and
not filtered through their government,
that was a reason to hopefully open up
China for greater prosperity and free-
dom.

This legislation provides and pro-
motes equal access to the Internet for
all Americans. It obviously is designed
to protect Americans from harmful and
regressive taxes on Internet access
services, as well as preventing duplica-
tive and predatory taxes on Internet
transactions. Specifically, as this
measure is before us now, it does sev-
eral things.

First, it extends permanently the
current Federal prohibition of State
and local taxation of Internet access
service.

Second, it makes permanent the ban
on all multiple and discriminatory
taxes relating to electronic commerce.
It ensures that several jurisdictions,
for example, cannot tax the same
transaction simply because the trans-
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action happens to occur over the Inter-
net.

Third, our legislation repeals the so-
called grandfathering provision over a
3-year period.

Fourth, we make clear the original
intent of the Internet Tax Freedom Act
by updating the definition of Internet
access to ensure that the moratorium
applies consistently to all consumers.

If we are going to exempt Internet
access services from taxation perma-
nently, then | believe it makes sense to
do so in a manner that applies to all
methods of Internet access, regardless
of how a consumer chooses to access
the Internet, whether by digital sub-
scriber line, otherwise known as DSL
connections, by wireless connection,
cable modem service, satellite, or dial-
up service.

Fifth, and lastly, this legislation
makes very clear that nothing in this
measure prevents the collection or re-
mittance of State and Federal uni-
versal service fees. The Internet tax
moratorium that has been in place for
5 years has contributed to the extend-
ing of Internet access to over 127 mil-
lion citizens, about 45 percent of the
population of America. Unfortunately,
that did expire Friday. Every day that
it lapses, there is the opportunity for
consumers to be susceptible to pes-
tering new taxes on Internet access
services as well as taxes on e-mail, in-
stant messages, spam filters, and even
Web searches. For every dollar in tax-
ation added to the cost of Internet ac-
cess, we can expect to see the loss of
utilization of the Internet by thou-
sands of American families, especially
lower income families.

According to the Pew Internet and
American Life Project, 30 percent of
non-internet users say cost is a major
reason they remain offline. Addition-
ally, another 43 percent of non-internet
users agreed with the statement that
the Internet is too expensive.

So, for about half the country who
are still not on line, keeping access af-
fordable is vital, and that means keep-
ing access free from State, local, and
Federal taxation. The guiding principle
is clear, of course: To keep it accessible
to all people in all parts of the country
forever. This is the position | have held
since 1997, since my days as Governor
in Virginia when | was one of only four
Governors with this position.

I cannot ever envision a time where
we believe it desirable for any govern-
ment, State, local, or Federal, to tax
access to the Internet. | cannot envi-
sion any time in our future where it
will make sense to have multiple taxes
on the Internet. Nor can | imagine any
time in the future where there ought to
be discriminatory taxes or predatory
taxes on the Internet.

Yet if the Senate fails to take action
or vote for this legislation, such Mem-
bers of this body will be permitting and
in effect advocating taxing the Inter-
net.

There are more people empowered by
the Internet today because the Federal
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policy of the United States has con-
sciously allowed Internet innovators,
investors, entrepreneurs, and con-
sumers to remain free from onerous
taxation of access to the Internet.

As many of you know, when this was
first enacted there were dozens of
States and local taxing commissars
who were, back then, right in the be-
ginning, imposing disparate taxes on a
consumer’s ability to surf the Internet.
Since the last expiration of the Inter-
net Tax Freedom Act in 2001, some
States have begun taxing the high-
speed component of broadband Internet
access services. They are asserting that
certain portions of high-speed
broadband Internet access are tele-
communications services rather than
Internet access and the States are
thereby circumventing the original in-
tentions of the law.

Working with Chairman McCAIN and
Senator WYDEN and Senator SUNUNU in
the Commerce Committee, we updated
the definition of Internet access to as-
sure that all access services, regardless
of the technology used to deliver the
service, are covered by the moratorium
and therefore exempt from State and
local taxation.

There have been some misleading
statements, some clever hyperbole, and
some statements that are just flat-out
wrong. | want to set the record
straight.

They have raised a number of con-
cerns, the proponents of higher taxes,
with this legislation, indicating that
we have expanded the moratorium on
Internet access to include all tele-
communications services making tax
free even traditional services like local
and long distance telephone commu-
nications.

They have also raised a question of
whether or not this bill would prohibit
States from imposing property taxes,
income taxes, or corporate taxes on
telecommunications carriers and Inter-
net service providers.

I want Members of this body to un-
derstand and be clear on the facts and
the truth about this legislation. This
bill does not affect traditional voice or
long distance telephone services or any
other communications service that is
not directly used to provide Internet
access. This bill, S. 150, does not affect
a State’s ability to collect income
taxes, property taxes, or other cor-
porate taxes, such as franchising fees,
that are unrelated to Internet access.

The facts are, S. 150 does not unnec-
essarily expand the moratorium on
Internet access; rather, the legislation
clarifies and updates the original in-
tentions of the Internet Tax Freedom
Act to include high-speed Internet ac-
cess services. Only because some States
and localities have attempted, and in
fact are circumventing the original law
by taxing portions of high-speed Inter-
net access, did the definition of Inter-
net access need to be updated.

The impact of broadband and efforts
to stop broadband from being deployed
by this taxing approach that is going
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on, that we are trying to cure, will
have a very significant impact on
small towns and rural areas. Our col-
league, CONRAD BURNS of Montana,
likes to talk about how you have to get
broadband out in the country, and he
would say there is a lot of dirt you
have to dig through just to get from
one light bulb to another. The same ap-
plies to getting broadband out into the
communities and out into the country.
If you have higher costs imposed on
Internet access and then on top of it all
you are putting higher costs on the in-
vestment for the transport, that means
fewer people in a less populated area
will be able to afford broadband, there-
by denying them opportunities that
one would have, whether it is for infor-
mation, for education, for knowledge,
or for commerce, for small businesses
and people who live in rural areas.

Another fact: In this bill it only
makes permanent the tax moratorium
on Internet access services, which is
simply the ability to get access to the
Internet. Once a consumer has accessed
the Internet, the moratorium does not
affect the services that are purchased,
used, or sold over the Internet that
would otherwise be taxable, even if
such services are bundled together with
Internet access services.

So, in summary, the fact is, by allow-
ing this moratorium to expire, the Sen-
ate has opened the door for States and
localities to begin imposing regressive
taxes on Internet access services. By
taxing Internet access, States and lo-
calities are actually contributing, and
would be contributing, to the economic
digital divide. The more expensive we
allow the State and local tax
commissars to make Internet access,
the less likely people are going to be
able to buy these advanced services,
such as high-speed broadband connec-
tions, Internet protocol software, wire-
less or WiFi devices, and many other
multimedia applications.

At a time when technology, as my
friend Senator WYDEN has said, and the
Internet are growing and improving al-
most every aspect of our daily lives,
where access to the Internet is not a
nicety but a necessity for Americans,
imposing new taxes on access or lev-
ying taxes that discriminate against
the Internet as a form of commerce
will never be sound policy for America.
As a tool, the Internet breaks down
economic and educational barriers, lev-
eling the playing field for millions of
Americans.

There are those who say it shouldn’t
be permanent; let’s make it shorter.
When you talk to business investors—
and let’s go back to rural and small
town areas. When someone is making a
business investment they want to have
some credibility and stability and pre-
dictability as to making these millions
of dollars of investment to get into a
smaller market. What is going to be
our rate of return? When are we going
to recoup the tens of millions of dollars
it takes to get into these areas?

We just heard an argument on the
Agriculture bill about loans to get
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broadband. It is a lifeline for folks out
in the country, in rural areas. There
are all sorts of incentives that people
are for.

Businesses making those investments
have to figure out when are they going
to get a return on the investment. If
you tax a transport or make it for a
short duration of time, they are going
to say: Gosh, there are going to be
taxes on it in a few years so there will
be fewer customers. We just can’t risk
that investment to get out into those
areas.

So, more than ever, | really do be-
lieve we ought to listen to good, sound
business reasoning, common sense and
logic. In fact, most economists and
technology experts agree that we need
to be encouraging the deployment of
the next generation broadband Internet
connections and bring our communica-
tions infrastructure into the 21st cen-
tury.

Economists at the Brookings Institu-
tion estimate that widespread high-
speed broadband access would increase
our national gross domestic product by
$500 billion annually by 2006.

Failure to pass this legislation with a
permanent moratorium and with an
updated and clear definition of Internet
access like the one this amendment
provides, will leave broadband Internet
access susceptible and open to harmful
taxation. In many States and local-
ities, those taxes could go up as high as
25 percent.

Any additional tax burdens on the
Internet will mean additional costs
many Americans cannot afford, forcing
the poor in our society to reduce or
even forego their use of the Internet as
a tool for exploration, information,
education, and individual opportunity.

More than ever before, when our
economy is finally moving forward in
the right direction, the people of this
country need security with regard to
their financial future. Businesses need
certainty that prices for Internet ac-
cess will remain affordable to con-
sumers if they are expected to build
out high-speed networks to rural and
small-town communities. In a society,
indeed a world, where the quality of
life and economic power is directly pro-
portionate to one’s access to knowl-
edge, we must close the economic dig-
ital divide rather than exacerbate it
with State and local taxes.

I call on my colleagues to join with
the chairman, our commodore, Senator
McCAIN, Senator WYDEN, and all of us
in supporting the Internet Tax Non-
discrimination Act and permanently
extending the Internet moratorium on
tax access and multiple and discrimi-
natory taxes. As we vote on amend-
ments to what would be this Internet
access tax issue—and there will be
amendments—I respectfully ask my
colleagues as we look at these amend-
ments to be leaders who stand strong
for freedom and opportunity for all
Americans.

| thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.
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Mr. CARPER. Mr. President, like my
friend from Virginia, 1 am a former
Governor, as were Senator ALEXANDER,
Senator GRAHAM, and Senator
VOINOVICH. We served as chief execu-
tives of our States. | loved being Gov-
ernor. | have never talked to anybody
who didn’t like the job. As a matter of
fact, | enjoy being here and working
with my friends JOHN MCCAIN, RON
WYDEN, and others.

When | was privileged to be Governor
of Delaware, we actually cut taxes 7
out of 8 years. We also balanced our
budget 8 years in a row. Among the
things | didn’t like as Governor was
when the Federal Government came in
and tried to tell us in Delaware we had
to spend money for some purpose but
never provided the revenues to pay for
that expenditure. Similarly, | never
liked it when the Federal Government
came in and unilaterally reduced our
revenue base for programs we needed in
our State to educate our kids, to pro-
vide health care, child care, environ-
mental protection, and transportation.
I never liked it when the Federal Gov-
ernment came in and tried to undercut
our ability to raise revenues for those
purposes and never provided an offset
to make up the difference in the rev-
enue that was taken away by the Fed-
eral action.

I remember as Governor coming here
and testifying in the early to mid 1990s.
I believe Governor Voinovich did as
well. We called on the Federal Govern-
ment to stop placing unfunded man-
dates on State and local governments.
The message is pretty simple. Don’t
tell us to spend money for things and
expect us to use our revenues. Don’t
come in and restrict our ability to col-
lect revenues without providing some-
thing to make up for it. Our voices
were heard. In 1995, legislation was
adopted to stop unfunded mandates and
dictates by the Federal Government
which had an adverse effect on my
State and other States.

| believe—correct me if | am wrong—
that 91 Senators voted in 1995 for the
unfunded mandates bill. Sixty-three of
the 91 Senators who voted for that bill
in 1995 are still here in the Senate.

In 1998, when Congress adopted an
Internet tax moratorium, it was in es-
sence on an unfunded mandate. The
Congress agreed to restrict the ability
of State and local governments to raise
revenues in three areas. The morato-
rium which was adopted in 1998 said
State and local governments could not
tax access to the Internet. For the
monthly bills we receive from AOL and
other Internet providers, State and
local governments cannot add a tax to
that Internet access bill.

Similarly, if there was an Internet
transaction multiple States would like
to tax or multiple counties within a
State would like to tax, those multiple
taxes were essentially stopped by the
1998 moratorium.

Thirdly, discriminatory taxes against
transactions over the Internet were
banned as well. For example, we don’t
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have a sales tax in our State, but in my
State you could, of course, buy from a
local merchant a good or a product and
not pay a sales tax or tax of any kind.
If any State were to pass a law that
said if we were to make the purchase of
the same good over the Internet we
would have to pay a tax, that would be
a discriminatory tax. That is not per-
mitted under the 1998 Internet tax mor-
atorium.

The Internet tax moratorium which
was adopted 5 years ago was adopted in
order to give Internet commerce a
chance to grow and to mature. States
didn’t like having their ability to raise
revenues as they saw fit restricted by
the Federal Government. But they ex-
cepted 11 States that were actually
doing that kind of thing, and their
ability to raise revenues was grand-
fathered in.

For the last 5 years—initially the
Internet tax moratorium was for, |
think, 2 or maybe 3 years—when it was
about to expire, the question was,
should we renew it? | believe it was in
2001 when it was about to expire that
Congress renewed it for an additional 2
years. It did not broaden the kind of
three principal activities that were
covered in the initial moratorium that
said the same three applied. State and
local governments, unless they are
grandfathered in, can’t begin taxing ac-
cess to the Internet. State and local
governments could not have multiple
taxes on the same transactions over
the Internet. Further, this ban on dis-
criminatory taxes was upheld for an-
other 2 years. Last Friday that 5-year
ban expired, as | think most of us
know. Certainly Senators VOINOVICH
and ALEXANDER and | would like to see
the moratorium, the ban, on the Inter-
net tax access, multiple taxes, and the
ban on discriminatory taxes extended.

This is not an argument about taxes
on access to the Internet. | think we
actually agree on that. There should
not be taxes imposed by State and
local governments unless they are al-
ready grandfathered in on access to the
Internet. That is not what this is all
about. This is not about whether or not
we are going to tax anybody’s e-mail.
We are not going to do that. We are not
interested in that. One of our col-
leagues, Senator VoINoVICcH, will have
more to say about that later. He may
offer a sense of the Senate to make it
absolutely clear that nobody around
here is interested in taxing access to
the Internet.

But as we look to nurture our econ-
omy and economic activity that is
driven in part by commerce over the
Internet, let us remember there is an-
other set of voices that need to be
heard. They are the voices of the peo-
ple who are running our State govern-
ments, the folks who are running our
cities and our counties and trying to do
so in an environment where their rev-
enue base continues to diminish. Their
responsibilities to educate our Kids
don’t diminish. In fact, those respon-
sibilities are getting tougher as we im-
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pose academic standards and raise our
expectations in our schools. We need to
provide some kind of health care for
people, young and old. Those needs are
not diminishing. In fact, the burden
through Medicaid on State and local
governments, if anything, is increas-
ing, not diminishing.

I was Governor during good times. |
don’t know if it was easy to be Gov-
ernor from 1992 to 2000, but it was a
heck of a lot easier than today. Today,
instead of dealing with budget sur-
pluses and figuring out how to invest
or use the budget surpluses or how to
cut taxes in order to return a portion
of the surpluses, State and local gov-
ernments are scraping for every dime
to try to meet the needs of their
States.

The question to consider today and
tomorrow and perhaps next week is,
What right do we have as a Federal leg-
islature, as a Congress, to step in and
mandate the reduction in the tax base,
the revenue base, of State and local
governments? What right do we have to
do that? What right do we have to do
that in the face of the Constitution?
What right do we have to do that in
light of the legislation adopted in 1995
banning unfunded mandates? We have
heard from Governors and mayors from
every corner, county council men and
women, commissioners, we heard from
folks from every corner of this country
saying, Abide by the law you voted for
in 1995 banning unfunded mandates.

I close with where | started. | have
not talked to one Senator who says he
or she is for taxing access to the Inter-
net. We are not. | have not heard from
any Senator, Democrat or Republican,
from any part of this country, who says
they are for taxing any person’s e-
mails. We are not. By the same token,
my friends, | don’t believe we should be
for stepping in, beyond a very narrow
moratorium on which we already spoke
in those three areas, to broaden that
moratorium to further undermine the
revenue base of our State and local
governments, during very difficult
times for all of them, without giving
that action in this proposal a whole lot
more thought and debate and discus-
sion. We will have that opportunity
today and tomorrow.

| say to Senator VOINOVICH, Senator
GRAHAM, Senator ALEXANDER, and oth-
ers who have joined and will join in of-

fering an amendment tomorrow, in-
cluding Senator HOLLINGS, Senator
STEVENS, Senator DORGAN, Senator

FEINSTEIN, Senator LAUTENBERG, and
others, | am proud to join in this ini-
tiative. It is possible in the end, | be-
lieve, to come up with a policy that is
fair to State and local governments
and is fair to those who would seek to
expand our economy and to do so
through Internet commerce.

Tomorrow we will have the oppor-
tunity to vote on an amendment of-
fered by Senator ALEXANDER, Senator
GRAHAM, Senator VOINOVICH, and my-
self to do just that. | look forward to
further debate on that amendment and
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the opportunity for an up-or-down vote
on that amendment.

| yield back the remainder of my
time.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, |
thank my colleague from Delaware, my
colleague from the State of Tennessee,
and my colleague from the State of
Florida for standing up—all of us
former Governors—to deal with a mat-
ter that will have great impact on our
respective citizens for many years
ahead. We want to make sure that
whatever we do makes sense.

Before | begin, | would like to set the
record straight that this debate is
about federalism, unfunded mandates,
and protecting States’ ability to col-
lect taxes. It has nothing to do with
taxing e-mail.

I have made the issue of unfunded
Federal mandates a top priority during
my 36 years of public service. At every
level of government—as a State rep-
resentative, county auditor, county
commissioner, lieutenant governor,
mayor of the City of Cleveland, Gov-
ernor of Ohio for 8 years—I have seen
firsthand how the relationship of the
Federal Government with its State and
local counterparts affects our citizens
and the communities in which they
live. My background has fueled my pas-
sion for the issue of federalism and the
need to balance the Federal Govern-
ment’s power with powers that our
Founding Fathers envisioned to the
States.

This very body was created, in part,
to guarantee that States had adequate,
equal means to assert their interest be-
fore the Federal Government. Our fore-
fathers provided that each State has
two Senators to protect States rights
and federalism, and prior to 1913 those
Senators were elected by their legisla-
tures to guarantee that they would
protect federalism. | believe strongly
that the relationship between the Fed-
eral Government and State and local
governments should be one of partner-
ship. That is why | vowed when | was
elected to the Senate, | would work to
find ways in which the Federal Govern-
ment can improve the way it works
with these levels of government to
serve the American people.

I have also been concerned about the
tendency of the Federal Government to
preempt the functions of State and
local governments and force on them
new responsibilities, particularly with-
out also providing the funding to pay
for these new responsibilities.

Seventeen years ago, in 1986, | spoke
to the Volunteers of the National Ar-
chives regarding the relationship of the
Constitution to America’s cities and
the revolution of federalism. | brought
to the attention of the audience my ob-
servation, since my early days in gov-
ernment, regarding the course Amer-
ican government has been taking:

We have seen the expansion of the federal
government into new, non-traditional do-
mestic policy areas. We have experienced a
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tremendous increase in the proclivity of
Washington both to preempt state and local
authority and to mandate actions on state
and local governments. The cumulative ef-
fect of a series of actions by the Congress,
the Executive Branch and the U.S. Supreme
Court have caused some legal scholars to ob-
serve that while constitutional federalism is
alive in scholarly treatises, it has expired as
a practical political reality.

In 1991, | started a long crusade when
I became a member of the National
Governors Association, working with
the State and Local Government Coali-
tion to do something about unfunded
mandates. In fact, as Governor of Ohio,
I requested that a study be done to ex-
amine unfunded mandates. It was the
first of its kind in any State. It cap-
tured just how bad the mandate prob-
lem was in real dollars. Between 1992
and 1995, Ohio had unfunded mandates
of almost $2 billion. These efforts were
strongly supported by Senator Kemp-
thorne, Senator Roth, Senator Glenn,
Congressmen Robert Portman, Tom
Davis, and Bill Clinger and culminated
with the passage of the unfunded man-
dates legislation in the Senate on
March 15, 1995.

As a matter of fact, for the first time
in my life | set foot in the Senate when
the Senate passed that Unfunded Man-
date Relief Act. | was in the Rose Gar-
den representing State and local gov-
ernment when President Clinton signed
the legislation on March 22, 1995. In
fact, 1 have that pen proudly displayed
in my Senate office.

This milestone concluded a lengthy
and coordinated effort by State and
local government officials and their
congressional allies to reduce the eco-
nomic burden of Federal unfunded
mandates and the adverse impact they
have on State and local services.

By the way, this was the second
plank in the Contract With America
that was developed in 1994. 1 will never
forget when we were in Williamsburg
and committed ourselves to the Con-
tract With America. The Senator from
Virginia was present at that time in
the capacity of Governor of Virginia.

| believed then and | believe today
that mandates forced us to cut vital
services and cut taxes. Mandates also
rob our citizens and elected officials of
perhaps the most fundamental respon-
sibility of government, prioritizing
government services. The Unfunded
Mandates Reform Act does not prohibit
unfunded mandates, but it does slow
down the process of enacting a man-
date and forces each Senator and House
Member to go on record that we want
to mandate or prevent action by State
or local governments without pro-
viding the resources with which to pay
for it. It ensures that Congress is in-
formed and accountable when consid-
ering an unfunded mandate for pending
legislation. The law was designed spe-
cifically to ensure an up-or-down vote
on whether to impose a mandate.

The mandate we are debating is ex-
actly what the Unfunded Mandates Re-
form Act was designed to address. This
is the first time this Act has been used
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on the Senate floor since it was en-
acted in 1995. When this legislation
passed the Senate in March of 1995, the
vote was an overwhelming 91-to-9 vote.
Of the 91 Senators supporting the bill,
50 are still here today, and of the 9
nays, 7 Senators are still in office. In
addition, 14 Members of the House—
voting in favor of unfunded mandates
reform—have moved over to the Sen-
ate. So we have 64 Senators today who
voted for this bill in 1995 in their re-
spective Chambers.

The bill currently under consider-
ation, the Internet Tax Nondiscrimina-
tion Act of 2003, sponsored by my good
friend from Virginia, Senator ALLEN,
and Senator WYDEN and Senator
MCcCAIN, has included unfunded man-
dates by the Congressional Budget Of-
fice.

In fact, I want to quote from the
Commerce Committee’s report dated
September 29, 2003, in which CBO said:

By extending and expanding the morato-
rium on certain types of state and local
taxes, S. 150 would impose an intergovern-
mental mandate as defined in the Unfunded
Mandates Reform Act. CBO estimates that
the mandate would cause state and local
governments to lose revenue beginning in
October 2006; those losses would exceed the
threshold established in [the unfunded man-
dates relief legislation]. While there is some
uncertainty about the number of states af-
fected, CBO estimates that the direct costs
to states and local governments would prob-
ably total between $80 and $120 million annu-
ally. . . .

Furthermore, they went on to say:

Depending on how the language altering
the definition of what telecommunications
services are taxable is interpreted, that lan-
guage also could result in substantial rev-
enue losses for states and local governments.
It is possible that states could lose revenue
if services that are currently taxed are rede-
fined as Internet access under the definition
of S. 150.

Finally, the report states that CBO
cannot estimate the magnitude of
these losses.

Mr. President, let me reiterate, CBO
said: Depending on how the definition
is interpreted, the loss of revenue to
the States and local governments could
be substantial.

If CBO cannot calculate the potential
loss of revenue to the States, why in
the world would we change the defini-
tion of Internet access? And why in the
world would we make the new defini-
tion permanent?

Even FCC Commissioner Michael
Powell said the telecommunications
industry is in flux and that few indus-
try experts could agree on a definition
in view of the rapid changes in tech-
nology.

Senator WYDEN, in his presentation
earlier this evening, made the allega-
tion that no State will lose money
under this proposal. We asked the Na-
tional Governors Association to con-
tact the tax commissioners from var-
ious States and here are some of the
findings: Kentucky will lose $265 mil-
lion; lowa, $45 to $50 million; Maine, $35
million; Michigan, $360 million; New
Jersey, $600 million; Ohio, $55 million;
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Oklahoma, $159 million; Tennessee, $358
million; Utah, $92 million; Washington,
$33 million.

That is a lot of money—a lot of
money—and States will lose tax rev-
enue under this proposal.

In my own State, | spent a lot of
time with our Ohio Tax Commissioners
Office and the Office of Budget and
Management. According to the Depart-
ment of Taxation in Ohio, we will be
losing about $700 million over our 2-
year biannual budget period.

Last week, my staff was on a con-
ference call with SBC Communica-
tions, Bell South, Sprint, the Ten-
nessee Revenue Director, and the Ohio
Tax Commissioner’s Office. The tele-
communications companies did not dis-
pute the Ohio Tax Department’s esti-
mates.

So let’s be honest about it. If this
permanent moratorium goes through
with the current definition, there is no
question in the world that States are
going to lose money.

At the end of that conversation, by
the way, the only thing we got out of it
was that there was uncertainty, confu-
sion, and speculation regarding what
this all meant.

In addition, we are going to be losing
$350 million, at least, as a result of this
proposal today.

If we pass S. 150, Congress will, in ef-
fect, force States to raise taxes or cut
services in order to make up the dif-
ference. In other words, all 50 States
will be forced to debate whether to
raise taxes, cut services, or come to
Congress for more money. Mr. Presi-
dent, unlike Congress, by law all states
must balance their budgets. They don’t
have the option of printing more
money like the federal government.

States have to balance their budgets
and if they don’t spend within their
means, they are forced to make a
choice to either cut services or raise
taxes. Of course, that is something we
have not done. And | mention, that
some of my colleagues say States are
not fiscally responsible. | would like to
say that most of the States in the
United States of America are much
more fiscally responsible than this
body, in which we have increased
spending and added to our burgeoning
deficit.

Mr. President, the newspapers in
Ohio get it. The Cincinnati Enquirer,
one of the most conservative papers in
Ohio, understands:

One reason governors, mayors and county
officials oppose expanding the Internet tax
ban is that telecom companies are racing as
fast as they can to convert most services to
the Internet. If just about everything gets
tax-exempt under a broader ‘“‘Internet ac-
cess’ definition, states and localities would
take a huge tax revenue hit.

The development of DSL, broadband and
cable Internet service were just the sort of
new access technology that Voinovich and
others hoped would result from the tax mor-
atorium, but they don’t want it expanded to
Kill existing tax revenues.

The Akron Beacon-Journal also un-
derstands:
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In short, critical programs would be put in
jeopardy, from mental health care to public
schools.

Even the Washington Post under-
stands:

What’s driving this legislation is that tele-
communications companies and Internet
service providers see an opportunity not only
to make the tax moratorium permanent—in
itself a bad idea—but to save what could
amount to billions in additional taxes. The
law frees service providers from having to
pay taxes on telephone service they use to
provide Internet access. And as the Internet
becomes a more effective medium for pro-
viding phone service and delivering products
such as downloaded movies, software and
music, the legislation could sweep such of-
ferings within the ambit of services that
states are prohibited from taxing.

The Internet shouldn’t be subject to con-
flicting taxes, but that’s no reason to argue
that it shouldn’t be taxed at all. There
should be a level playing field for taxing
Internet access, whether it comes through
ordinary dial-up, cable modems or high-
speed telephone lines.

The last thing Congress should do now to
cash-strapped states is pass a law that would
not only permanently put Internet access off
limits for taxation but also deprive them of
revenue that they now collect.

And they go on—I will finish the
quote—

Proponents of the law are busy
demagoguing the issue, suggesting, as Sen-
ate sponsor Ron Wyden (D-OR) put it the
other day, that users ‘“‘could be taxed every
time they read their local newspaper online
or check the score of a football game.”” Con-
gress should step back from the brink, tem-
porarily extend the moratorium and sort
this all out in a way that doesn’t intrude on
state prerogatives.

Mr. President, | ask unanimous con-
sent that these articles be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Cincinnati Enquirer, Oct. 31, 2003]
HALLOWEEN SCARE: INTERNET TAXES
(By Tony Lang)

Sen. George Voinovich of Ohio has been
boiled in a witches’ cauldron this week by
critics angered that he helped block an ex-
panded ban of taxes on Internet services. The
current Internet Tax Moratorium, which he
supports, expires Saturday.

Anti-tax groups making Voinovich out to
be the devil incarnate are roasting the wrong
guy. Voinovich favors keeping the tax mora-
torium on Internet access. He helped nego-
tiate the Internet Tax Freedom Act of 1997,
supported its renewal in 2001 and opposes
new taxes on telecommunication services.
And yes, he strongly opposes a tax on e-mail.

But he and other senators do object to new
legislation which would expand the defini-
tion of ‘“‘Internet access’ and not only ex-
empt some telecom services now taxed but
also some income, property and other busi-
ness taxes. That legislative change could
cost state and local governments between $4
billion and $8.75 billion a year by 2006, the
Multistate Tax Commission estimates. The
Congressional Budget Office agrees losses
would be substantial.

Voinovich, a states-rights federalist, ar-
gues it would be unconstitutional for the
Federal government to abolish existing
State and local tax revenue streams. It also
would violate the 1995 Unfunded Mandates
Relief Act, which then-Gov. Voinovich lob-
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bied for and U.S. Rep. Rob Portman of Ter-
race Park sponsored. That law attempts to
bar Congress from imposing a mandate on
states without paying for it.

One reason governors, mayors and county
officials oppose expanding the Internet tax
ban is that telecom companies are racing as
fast as they can to convert most services to
the Internet. If just about everything gets
tax-exempted under a broader ‘“‘Internet ac-
cess’’ definition, States and localities would
take a huge tax revenue hit. The develop-
ment of DSL broadband and coaxial cable
Internet service were just the sort of new ac-
cess technology that Voinovich and others
hoped would result from the tax morato-
rium, but they don’t want it expanded to Kill
existing tax revenues. The loss in Ohio serv-
ices is calculated at $450 million.

The world won’t end tomorrow if the tax
moratorium expires. It lapsed for a month in
2001 before Congress extended it. The House
already passed a bill (H.R. 49) on Sept. 17
making the Internet tax ban permanent.
This week, Sens. Voinovich, Lamar Alex-
ander of Tennessee, Ernest Hollings of South
Carolina, Frank Lautenberg of New Jersey
and Maria Cantwell of Washington State put
a legislative ‘““hold”” on S. 150, and according
to Senate rules of ‘“‘unanimous consent,” it
will take some cutting and pasting before all
agree to bring it to a floor vote.

Ohio Gov. Bob Taft wrote to urge the Sen-
ate Finance Committee to limit the tax ban
to Internet access only. Internet sales are a
different matter. The Capitol Hill in-fighting
over taxing e-commerce is even more blood-
curdling, and as rife with falsehoods. The tax
ban doesn’t mean the Internet is a tax-free
zone. But Internet sales, according to the
Department of Commerce, accounted for
only 1.3 percent of all retail sales in 2002.
Still it’s no wonder Lamar Alexander is leery
of sales tax bans. Tennessee has no State in-
come tax. Someday, States may settle on
some simple point-of-origin sales tax system
for mail order, catalog and Internet sales,
but meantime Congress should keep its
hands off and limit itself to protecting inter-
state commerce and lively tax competition
between states.

[From the Beacan Journal, Oct. 30, 2003]
RESPONSIBLE GEORGE

Sen. George Voinovich finds himself in a
familiar position. The Ohio Republican has
angered many in his party. His offense? He
wants Congress to act responsibly. He has
correctly questioned aspects of legislation
that would extend the Internet Tax Freedom
Act, the five-year-old moratorium on State
and local taxation of Internet services set to
expire on Saturday.

Voinovich isn’t alone. Sen. Lamar Alex-
ander, a Tennessee Republican, has echoed
his concerns. So have many Republican gov-
ernors, including Bob Taft of Ohio. They do
not oppose the ban. (Voinovich helped to ne-
gotiate the original moratorium.) They rec-
ognize the need to encourage Web businesses.
What they find troubling is the breadth of
the extension.

In September, the House approved legisla-
tion that would make the ban permanent.
The Senate is considering a similar bill.
Both would expand the definition of Internet
services to such an extent that State and
local governments would risk a substantial
erosion of their tax base. Not surprisingly,
the revised definition was inserted in haste,
more ideologically driven that practical.

No surprise, either, that Voinovich, a
former governor, would spot the difficulty
ahead. States collect taxes on local and long-
distance telephone services. Telecommuni-
cations companies are increasingly looking
to “‘bundle’ products, offering a collection of
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services, including Internet access. The pro-
posed extension would permit the bundled
items to be viewed as one product. Thus,
products that currently are taxed, such as a
local phone service, would be exempt.

The amount of revenue lost? Ohio would
surrender an estimated $350 million a year.
The potential bleeding explains why Bob
Taft fired a letter to Charles Grassley of
lowa, the chairman of the Senate Finance
Committee. The governor stressed the ‘“‘dev-
astating’ impact on States.

The Multistate Tax Commission (an asso-
ciation of State tax directors) estimates the
proposed extension would drain at least $4
billion a year from all State treasuries and
as much as $8.75 billion by 2006. Again, these
are funds States already collect, and many
States face a fiscal crunch as severe as any
in the past 50 years.

In short, critical programs would be put in
jeopardy, from mental health care to public
schools.

George Voinovich certainly knows un-
funded mandates. He has long railed against
the feds making demands and leaving States
to pick up the tab. In this instance, Congress
would tamper with established ways of
States raising essential revenue, leaving
governors and State lawmakers to cover the
difference.

Better, the responsible argument goes, to
extend the current ban on taxing Internet
services for a period of time, allowing law-
makers to think harder about their next
step.

[From the Washington Post, Nov. 4, 2003]

TAX AND CLICK

State and local governments have broad
power to tax as they see fit—everything from
clothes and food to electricity and telephone
service. Nearly everything, that is, except
the Internet. Under a supposedly temporary
law passed in 1998 and already extended once,
Congress prohibited States from taxing
Internet access fees, the monthly charges
imposed by Internet service providers. Pro-
ponents argued that the nascent engine of
the Internet shouldn’t be slowed by taxing it
and that it would take time to devise a sys-
tem to prevent duplicative or discriminatory
taxes. Now, with the tax moratorium having
expired on Saturday, Congress is poised to
make the ban permanent, broaden its reach
and wipe out existing taxes that had been
grandfathered in under the previous law.
With State budgets under stress and the
Internet thriving, this is an unnecessary—
and costly—incursion on States’ rights.

The argument for permanently barring
taxes on Internet services centers on two
issues. One is the argument that taxing
Internet access, whether through phone lines
or cable modems, would amount to double
taxation, because the phone lines and cable
service are already taxed. That’s true, but
purchasing Internet access provides a sepa-
rate—and separately taxable—bundle of serv-
ices. Terming this double taxation is like
saying that a shopper who pays tax on a pair
of slacks should then be exempt from being
taxed on a shirt bought with it.

The other argument is that taxing Internet
access would worsen and prolong the digital
divide, the computer gap between rich and
poor. This may be a problem, but prohibiting
taxation is not the answer. It’s not the extra
few cents on a monthly bill that’s stopping
the less well-off from Googling their way to
the middle class. A policy to erase the dig-
ital divide, however laudable, doesn’t justify
the no-tax solution. The federal government
wants to spur home ownership for low-in-
come families—surely a bigger problem than
lack of Internet access—but that doesn’t
lead it to tell local governments that they
can’t impose property taxes.
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What’s driving this legislation is that tele-
communications companies and Internet
service providers see an opportunity not only
to make the tax moratorium permanent—in
itself a bad idea—but to save what could
amount to billions in additional taxes. The
law frees service providers from having to
pay taxes on telephone service they use to
provide Internet access. And as the Internet
becomes a more effective medium for pro-
viding phone service and delivering products
such as downloaded movies, software and
music, the legislation could sweep such of-
ferings within the ambit of services that
states are prohibited from taxing.

The Internet shouldn’t be subject to con-
flicting taxes, but that’s no reason to argue
that it shouldn’t be taxed at all. There
should be a level playing field for taxing
Internet access, whether it comes through
ordinary dial-up, cable modems or high-
speed telephone lines. The last thing Con-
gress should do now to cash-strapped States
is pass a law that would not only perma-
nently put Internet access off limits for tax-
ation but also deprive them of revenue that
they now collect. Proponents of the law are
busy demagoguing the issue, suggesting, as
Senate sponsor RON WYDEN (D-Ore.) put it
the other day, that users ‘‘could be taxed
every time they send an e-mail, every time
they read their local newspaper online or
check the score of a football game.”” Con-
gress should step back from the brink, tem-
porarily extend the moratorium and sort
this all out in a way that doesn’t intrude on
State prerogatives.

Mr. VOINOVICH. Mr. President, |
have made the point that | have strong
concerns with the pending legislation
because it is an unfunded mandate. At
the same time, | think it would be
wrong for Congress to do nothing and
allow taxes on Internet access.

As | have said emphatically, I am
against taxes on e-mail and the Inter-
net. It is no secret that my interest in
the current moratorium dates back to
my time as Governor. During my ten-
ure as Governor, | was also chairman of
the National Governors Association. As
chairman, | asked Governor Mike
Leavitt to be the lead Governor on the
Internet economy and its effects on
State government and federalism. The
NGA efforts on this important topic led
to the current moratorium on Internet
taxes which was signed into law in 1998,
and then again in 2001.

Our goal then is the same as my goal
today: to encourage the growth of the
Internet as a driving force in our econ-
omy.

Let’s look at the facts.

Under the original 3-year morato-
rium from 1998 to 2001, the Internet
rapidly expanded to all corners of our
country. The point I am trying to
make is that with the current morato-
rium that we have, we have seen unbe-
lievable expansion in the Internet.
That is what we wanted to have. That
is why we put the moratorium in ef-
fect.

In February 2002, the National Tele-
communications and Information Ad-
ministration at the Department of
Commerce issued a report entitled ‘“‘a
Nation Online: How Americans Are Ex-
panding Their Use of the Internet.” It
is just unbelievable what has happened
during that period of time. My point is,
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the Internet flourished in all segments
of society during the original morato-
rium, and | think it is safe to assume
that Internet usage continues to in-
crease every day.

The question is, how do we continue
to support the growth of the Internet
and bring parity for all Internet service
providers without causing undue harm
to our State and local governments
that have been experiencing serious
budget shortfalls?

S. 150 would, for the first time since
1998, change the definition of Internet
access and, without a clear under-
standing of the definition’s impact,
rush to make it permanent.

The fact is, Internet technologies are
changing more rapidly than ever. Com-
panies are moving quickly to provide
multiple services over a single line, in-
cluding Internet access, voice commu-
nication, data service, and entertain-
ment service. It does not make sense to
change and make permanent the defi-
nition of Internet access when the
technologies and the different ways
Internet services are being offered is
changing so rapidly.

My colleagues, Senators ALEXANDER,
GRAHAM, and CARPER, and | will intro-
duce an amendment that simply keeps
current law in place and offers lan-
guage to level the playing field for
DSL, wireless, cable, and satellite
Internet services. Basically, what we
are offering will be a 2-year morato-
rium. We will amend the current defi-
nition of the Internet tax moratorium
to preclude the taxing of DSL.

Many States today, under the grand-
father clause of the tax moratorium,
have been collecting taxes on DSL.
Several other States, because of a loop-
hole in the definition, have started col-
lecting taxes on DSL connections.
What we are proposing—and it is very
fair—is that in consideration of this
body extending this moratorium for
only 2 years, States such as Ohio and
others that are now collecting Internet
taxes will give them up at the end of a
2-year period. This gives them ade-
quate time to prepare, in terms of their
budget, for the loss of the revenues.

Clearly, the States are willing to give
up taxes that they are now collecting
on the Internet in consideration of not
going forward with a permanent mora-
torium with the definition that is now
contained in the bill before us. In other
words, the fear of what could happen
under the definition of the bill that is
before us today in the managers’
amendment is so large that they are
saying: We will give up that money
just so it lasts for 2 years. During this
time, we can work on a definition that
will make sense.

I believe that is a very fair proposal.
It means we will be reducing taxes on
the Internet in many of our States that
are now collecting taxes.

Last but not least, on October 29, the
Wall Street Journal wrote an editorial
entitled ““Taxing Your E-Mail.”” The
Journal claimed that a few Repub-
licans have decided to dress up as tax-
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and-spend Democrats for Halloween.
The fact is, the Wall Street Journal ar-
ticle completely misstated what we are
trying to do here tonight. The ref-
erence to taxing e-mail is nonsense.

In fact the Cincinnati Enquirer fol-
lowed up the Wall Street Journal by
saying on October 31, quote:

Anti-tax groups making VOINOVICH out to
be the devil incarnate are roasting the wrong
guy. VOINoVICH favors keeping the tax mora-
torium on Internet access. He helped nego-
tiate the Internet Tax Freedom Act of 1998,
supported its renewal in 2001 and opposes
new taxes on telecommunication services.
And yes, he strongly opposes a tax on e-mail.

In fact, | am going to be introducing
an amendment tomorrow that is a
Sense of the Senate to make it very
clear that this is not about taxing e-
mail. | think it is important my col-
leagues understand that. This is not
what this legislation is about.

I am hoping tomorrow we will have
an opportunity to vote on this bill and
this amendment. | hope my colleagues
will be fair enough to understand how
serious this matter is to the future of
our States and to federalism. | hope we
are successful tomorrow with our
amendment.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. GRAHAM of Florida. Mr. Presi-
dent, there have been some comments
by my colleagues that the people who
are concerned about this issue and who
are at risk are Governors, State legis-
lators, mayors, county commissioners,
and other officials at the State and
local level. | beg to disagree. The peo-
ple who are at risk include that child
who is in an overcrowded classroom.
The people who are at risk are those
persons who have suffered a heart at-
tack and are waiting for the emergency
medical service to arrive. The people
who are at risk include that woman
whose car is broken down on a dark
highway and who is waiting for the
State trooper to come give assistance.

Under this concept of federalism that
our Government has followed since its
beginning, those responsibilities—edu-
cation, emergency response, law en-
forcement—have been placed in the
hands of the States. It is their respon-
sibility to provide for a governmental
structure of State and local response
that will fulfill those and literally
thousands of other responsibilities.

It has been said that federalism is
the most significant governmental con-
cept which has been developed by the
United States. It is a philosophy which
has always been in flux. We are looked
down upon in this Chamber by two of
the figures who represent the divisions
within federalism: Our first Vice Presi-
dent, John Adams, who was a strong
advocate of a central government;
Thomas Jefferson, our second Vice
President, who was an equally strong
advocate of responsibility being placed
as close as possible to where the people
affected by that action of government
live.

Federalism depends upon certain fun-
damental principles. One, it depends
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upon the principle of a respectful rela-
tionship between the central govern-
ment and the States. It depends upon
the ability to accept diversity.

Most countries have a ministry of
education which is responsible for edu-
cation on a nationwide basis. We have
gone a different course. We have 50
States which have the primary respon-
sibility for education from prekinder-
garten to graduate school. We have the
concept that the States should be given
significant latitude so they can be the
laboratories for experimentation in our
Nation.

We also believe under federalism that
there should be, to the greatest degree
possible, a matching of power and re-
sponsibility. If the States, for instance,
have a certain set of responsibilities,
they should have the commensurate
power to organize to meet those re-
sponsibilities and to determine what
level of revenues are going to be nec-
essary to meet those responsibilities
and from what source or sources those
revenues should come.

We recognize that under our Con-
stitution, the Federal Government has
ultimate authority. If there is a con-
flict between the States and the na-
tional government, the national gov-
ernment prevails. That concept was
engrained in our Nation through the
Civil War which settled the question of
which level of government was su-
preme.

The Federal Government should not
use this power that it has in an arro-
gant manner but, rather, with discre-
tion and respect. State governments
have all power that is not delegated to
the Federal Government. But they,
too, should not use that residual power
in an arrogant way but recognize that,
while they are serving specifically the
constituents of their State, they also
are serving ends that benefit the Na-
tion. Education is the most obvious ex-
ample of a responsibility which has na-
tional service but which is directed at
the State and local school district
level.

Mr. President, the term ‘‘situational
Federalist’’ has come into vogue to de-
scribe people who will be Federalist,
particularly in representing the role of
State and local government when the
ends to be met will be achieved
through decentralization, and they are
not Federalist when the ends they seek
to achieve will be better accomplished
through centralizing power.

I reject the concept of ‘“‘situational
Federalism.” | believe, for this great,
large, diverse, dynamic country to best
function, we in Washington should be
very respectful of the role of the
States, even when the end result of
that may be a policy position with
which we do not necessarily agree.

I think we have arrived at one of
those moments tonight. In this case,
almost everyone in this Chamber sup-
ports the principle that is in the na-
tional interest to have an expansion of
access to this wonderful new world
made possible by the Internet. But we
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believe we should carry out that objec-
tive with discretion. That is what we
have done to date. We have incremen-
tally, 2 years at a time, extended the
moratorium on the ability of State and
local governments to have taxation of
access to the Internet; and we have
been carefully defining just what the
range of that moratorium on taxation
would be. And outside of that defini-
tion, we have given the States and
local governments significant author-
ity. That authority has resulted in a
not insignificant totality of the rev-
enue of State governments.

As an example, last year, on a na-
tionwide basis, State governments col-
lected between $4 billion and $9 billion
of revenue from sources which this leg-
islation would render immediately and
permanently nontaxable. | believe that
is not an example of the respectful way
in which the Federal Government
should deal with our Federal partners
at the State level.

As Senator VoINoVICH has said, and
as Senator CARPER and as Senator AL-
EXANDER will say, we will make a pro-
posal tomorrow that | think represents
that appropriate respectful relation-
ship. It does what we have done now
twice before—provide for a 2-year mor-
atorium on Internet access. It keeps,
with one exception, the same definition
of interstate access that we have had
from the beginning of this series of
moratoriums. It does not preemptorily
eliminate the ability of those States
that were grandfathered in to continue
to collect those taxes. It will antici-
pate a gradual phaseout of that grand-
father status, but not one that could
have a shock effect on the ability of
those 11 States, which does not include
my State, and which does not include
the State of the Presiding Officer. We
should not look at this parochially
from our own interests but, rather,
what best serves our responsibilities as
Federalists.

Mr. President, | intend to speak at
somewhat greater length tomorrow as
we get into the details of why we be-
lieve S. 150, as submitted, is not in our
tradition of federalism, and to suggest
an alternative, which will be offered by
four of us who are now colleagues, but
previously in our life did have the re-
sponsibility of the chief executive of
one of our 50 States, and therefore
know from personal experience the
challenges that States have in edu-
cating its young people, providing crit-
ical law enforcement and emergency
services to our people, and the neces-
sity of having the capacity to fund
those services, which is the equivalent
of the responsibility itself. | believe
the proposal that will be offered tomor-
row is a reasoned proposal that assures
that there will be no further encroach-
ment on access to the Internet through
increased taxation, while at the same
time respecting the fact that taxation
on telecommunications revenues rep-
resents a significant capability of the
States to meet their obligations.

Mr. President, with that somewhat
philosophical introduction, | look for-
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ward to a debate on the specifics of this
issue when we meet again tomorrow.

The PRESIDING OFFICER (Mr.
VOINOVICH). The Senator from Ten-
nessee is recognized.

Mr. ALEXANDER. Mr. President, |
thank the Senator from Florida for his
remarks and say to him and the Pre-
siding Officer and Senator CARPER how
much | appreciate the opportunity to
work with them on this issue. They
have been leaders in our country, in
our States, among the best Governors
we have had over the last number of
years, and | welcome the chance to
work with them. 1 thank Senators
ALLEN and WYDEN for their hard work
on this issue. They have been working
at it for a long time. | respect that and
appreciate it. 1 thank Senator McCAIN
for his congeniality and his efforts to
move things along. He and the major-
ity leader, last week, agreed to give us
an opportunity, as they have done to-
night, and for tomorrow, to make our
case, state our issues, have votes that
we want to have, and | am grateful for
that during a busy season. It would
have been easier to just let this go by.
There are a lot of issues before the Sen-
ate, but there are a bipartisan group of
us who think this is very important as
well. Each of you have stated tonight—
and | don’t need to restate it—why that
is so.

| think it is a part of the tradition of
the Senate that it be the saucer in
which the coffee cools. What we have
found over the last several days is, as
our colleagues on both sides of the
aisle have looked at this unfunded Fed-
eral mandate that affects internet ac-
cess, they have more questions about
it. There are more people who are deep-
ly concerned about the proposal of the
distinguished Senators from Virginia
and Oregon.

So | am appealing tonight, and will
be doing so tomorrow, especially to
those Members of the Senate who have
been mayors and Governors, who have
been legislators, city council men and
women, to look at this and the issues
of Federalism. In sort of a reverse par-
tisanship, | want to appeal to my col-
leagues on this side of the aisle, for
whom the idea of unfunded Federal
mandates has been a central part of
our beliefs. It was the center of our Re-
publican resurgence in 1994, the heart
of the Contract With America. S. 1, the
No. 1 Senate bill that the new Repub-
lican majority leader, Bob Dole, intro-
duced in 1995, was the Unfunded Man-
dates Reform Act. So this is important
stuff for the Republican Party.

In listening, though, to the issues
that are being discussed tonight, let
me see if | can summarize some of what
I believe | have heard and discuss for a
moment the amendment that | will be
sending to the desk, or have already
forwarded to the desk, on behalf of sev-
eral of us.

The question tonight is whether and
to what extent we will allow State and
local governments to tax Internet ac-
cess. That is the issue. There are really
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two arguments among those of us who
are arguing. The first one is—and |
may be alone in this, but | don’t think
so—I don’t like any unfunded Federal
mandate. | supported the idea of a mor-
atorium on State and local taxation of
access to the Internet when it all
began. Most of us did. That was in the
mid-nineties. It is hard to think back
that far. The Internet was an infant in
a crib then and none of us wanted it to
be squashed in its infancy.

Then after 3 years, along came var-
ious advocates who said: Let’s give it
another 2 years. That very narrow ban
on Internet access, which didn’t cost
very much money—probably so little
money during that time it didn’t qual-
ify under the Unfunded Mandates Re-
form Act as an unfunded Federal man-
date—so it was extended 2 years.

Now the advocates of the other posi-
tion are coming along and saying: We
want to make this ban permanent, and
we want to broaden the definition of
what we mean by ‘“‘Internet access,” so
what we have here is not such a com-
plex issue. We have really two ques-
tions: Do we want a permanent ban, or
do we want a 2-year ban? The second is,
Do we want to extend the same defini-
tion of “Internet access’”’ we now have
with a minor change, or do we want a
broad definition of ‘“‘Internet access”
that might cost State and local govern-
ments billions of dollars? That is really
the issue that will be presented when
we vote most likely tomorrow.

I send to the desk, but do not call up,
an amendment on behalf of myself, Mr.
CARPER, Mr. HOLLINGS, Mr. STEVENS,
Mr. VOINOVICH, Mr. GRAHAM, Mr. DOR-
GAN, Mrs. FEINSTEIN, Mr. LAUTENBERG,
and ask that it be filed.

I wish to discuss three issues. One is
the strange case of amnesia that seems
to have set in, especially on my side of
the aisle, about unfunded Federal man-
dates. The Presiding Officer made an
eloquent discussion of that issue. So
did other speakers.

The second is, | would like to discuss
specifically why this is an unfunded
Federal mandate under the specific
terms of the budget law which was
amended in 1995.

Finally, 1 want to say a word about
the amendment which we will offer,
which we believe is a better extension
of the ban on Internet access than that
proposed by Senator ALLEN and Sen-
ator WYDEN.

I very well remember 1994 and 1995.
Senator VOINOVICH remembered he was
in Williamsburg, VA, when the Gov-
ernors met. | remember that Senator
VOINOVICH, then a Governor, was the
acknowledged leader of State and local
forces who were deeply concerned
about the practice of Washington poli-
ticians passing laws claiming credit
and then sending the bills to mayors
and Governors. Nothing really made us
Governors much madder than that,
people getting elected to Congress and
presuming they had suddenly arrived
here in Washington, that they had a
great idea about children with disabil-
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ities, and they would order us to do it
and then order us to pay for it, or at
least pay for half of it.

We cared about children with disabil-
ities, too, and we felt as if we were
elected to make those decisions. We
found nothing in our laws and constitu-
tions about how the Federal Govern-
ment ought to define for us what our
tax base ought to be or ought to be
telling us all of these things.

I vividly remember the new Repub-
lican majority leader of the Senate,
Bob Dole, coming to Williamsburg that
very meeting Senator VOINOVICH men-
tioned. Governor Allen, now Senator,
was presiding. Thirty Republican Gov-
ernors were there. Speaker Gingrich
and Majority Leader Bob Dole came.
Speaker Gingrich talked about the
Contract With America. We Repub-
licans can remember that—300 Repub-
lican candidates standing on the steps
of this U.S. Capitol saying: Here is our
10-point plan; elect us, and if we break
our promise, throw us out. That is
what we said. That is what we Repub-
licans said. What was our promise? The
heart of that promise was no unfunded
Federal mandates.

Senator Dole knew that. It wasn’t
just a matter of the House of Rep-
resentatives. He came to Williamsburg,
VA. He pulled out a copy of the Con-
stitution. He must have done it 100
times in the next year because | was
with him 100 times in the next year
when he did it. We were both cam-
paigning in Presidential primaries, and
he would read the tenth amendment.
He would read:

The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the
States respectively, or to the people.

That was Bob Dole in 1994 and 1995.
He was good to his word.

We have a practice of the Senate. The
majority leader will pick the most im-
portant bill and make it his bill and
call it S. 1. S. 1 that year for Senator
Dole, the new Republican majority
leader, was the Unfunded Mandates Re-
form Act of 1995. As Senator VOINOVICH
said earlier, it passed 91 to 9. Sixty-
three of the Senators who voted for it
then are serving in this body today.
Twelve of them were House Members
then.

There was a lot of steam in that ar-
gument then. | would like to read just
a paragraph from a backgrounder put
out by the Heritage Foundation in De-
cember of 1994. This is just a little
while after the Governors met. This
paragraph says:

Throughout much of American history, es-
pecially since the New Deal—

This is how they were looking at it—
the Federal Government increasingly has en-
croached upon the fiscal and constitutional
prerogatives of State and local government.
Today this imbalance has reached a crisis
point, and the States are fighting back.
Through a variety of initiatives, they are de-
manding that Federal mandates be funded
and, in many cases, even are challenging the
authority of the Federal Government to im-
pose these mandates, whether funded or not.
With the new more State friendly Congress—
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That is us, the Republican Congress—
States and localities have a historic oppor-
tunity not only to effect mandate relief, but
also to restore balance in State-Federal rela-
tions.

Then they begin to list in this Herit-
age Foundation document some of the
ways States and localities that seemed
to have reached their limit are fighting
back. They are publicizing the costs of
unfunded mandates. They are holding
their Congressmen accountable. They
are challenging Congress’s authority to
impose the mandates. They are suing
the Government for the violation of
the tenth amendment. They are lob-
bying Congress to pass mandate relief
legislation—no-money, no-mandate
constitutional amendments.

They are considering a collective ac-
tion to challenge the Federal Govern-
ment’s right to pass laws that impose
duties on States without paying the
bill.

This was the mood in 1994 and 1995,
and this was a major reason why the
Republican majority was elected. |
hope we don’t forget that. | know at
the time a great many of our col-
leagues remember it because they
talked about it eloquently in their
speeches when the Unfunded Mandates
Reform Act was enacted in 1995.

Senator LOTT said:

It is things like unfunded mandates that
drive good people out of office.

Senator THOMAS said: | served in the
Wyoming Legislature and a good deal
of our budget was committed, before
we ever got to Cheyenne, to unfunded
mandates.

Senator FEINSTEIN, a cosponsor of
our amendment, said: | was president
of the board of supervisors. | was
mayor. | saw the development of these
unfunded mandates firsthand and in
doing so | probably speak for the may-
ors and local officials all across the Na-

tion.
Senator NICKLES, chairman of the
Budget Committee, said: | used to

serve in the State legislature and we
really resented the idea that the Fed-
eral Government would come in and
mandate how we would spend our re-
sources.

I am reading speeches from the CoON-
GRESSIONAL RECORD of Members of this
body in 1995, who voted to ban un-
funded Federal mandates.

Senator HUTCHISON of Texas said: Al-
most one-third of the increase in the
Texas State budget over the past 3
years has been the result of unfunded
Federal mandates—one-third, she un-
derlined.

Senator BURNS talked about the im-
pact of unfunded mandates.

Senator BENNETT told a beautiful
story about encountering a mayor dur-
ing a campaign in his State in Utah,
and he ended up with the mayor say-
ing, well, if I had a U.S. Senator in
front of me with his undivided atten-
tion, the one thing | would say to him
is stop the unfunded mandates.

That is just a few of the things that
were said. So the question now then is,
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is this really an unfunded Federal man-
date? Well, that is not too hard to fig-
ure out. Some of my colleagues seemed
surprised when | suggested this might
be, so | have put a letter on every Sen-
ator’s desk.

I ask unanimous consent that the
letter be printed in the RECORD.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, November 5, 2003.
Hon. LAMAR ALEXANDER,
U.S. Senate, Washington, DC.

DEAR SENATOR: This letter responds to the
three questions you posed in your letter of
November 4, 2003, regarding S. 150, the Inter-
net Tax Nondiscrimination Act.

1. How much revenue is being collected by
state and local governments from taxes on
DSL?

CBO estimates that state and local govern-
ments currently collect at least $40 million
per year in taxes on DSL service (Digital
Subscriber Line—a high-speed data trans-
mission over regular telephone wires). They
are likely to collect revenues totaling more
than $80 million per year by 2008 due to
growth in the use of high-speed Internet ac-
cess. These collections are primarily sales
and use taxes on DSL service.

2. What would be the revenue loss to state
and local governments under the managers’
amendment to S. 150?

Based on the version of the proposed
amendment CBO received late this afternoon
(S150MGR.6), CBO has determined that the
bill would create intergovernmental man-
dates as defined in the Unfunded Mandates
Reform Act. We estimate that those man-
dates would impose costs on state and local
governments in at least one of the next five
years that would exceed the threshold estab-
lished in that act ($60 million in 2004, in-
creasing to $66 million in 2008). We have iden-
tified three major impacts, each of which
would, by itself, exceed the threshold:

Revenue losses of $80 million to $120 mil-
lion per year, starting in 2007, to state and
local governments that are already taxing
Internet access and were covered by the
“‘grandfather clause’ contained in the Inter-
net Tax Freedom Act. Some of these are
taxes on DSL services. We have no informa-
tion to suggest that other states will impose
taxes on Internet access in the near term.

Other states are currently imposing taxes
on charges for the portions of DSL services
they do not consider Internet access. Those
states would lose at least $40 million in sales
and use taxes on DSL services in 2004, and at
least $75 million by 2008. The preemption of
DSL taxes would stem from section 2(c) of
the amendment, which defines ““‘Internet ac-
cess.”

Substantial revenue losses that could re-
sult from:

(a) The inability of state and local govern-
ments to collect transactions taxes (includ-
ing sales and use taxes and gross receipts
taxes) on certain types of telecommuni-

cations services. For example, if techno-
logical change shifts traditional tele-
communications services to the Internet,

those services—for example local and long
distance phone calls—could be included, for
free, when a customer purchases Internet ac-
cess;

(b) The free inclusion of content (movies,
music, and written works) with Internet ac-
cess in response to the tax exemption pro-
vided by this bill. Such content is subject to
sales and use taxes under current law but
might increasingly be available at no charge
as part of an Internet access package.

CBO does not have sufficient information
to estimate these revenue losses, but we be-
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lieve they could grow to be large. There is
some question, however, as to what types of
transactions could not be taxed under the
bill; under some interpretations, these rev-
enue losses could remain quite small. The
issue might ultimately have to be resolved in
the courts.

3. How much tax revenues do state and
local governments collect on telecommuni-
cation services?

Based on information from industry rep-
resentatives, state and local governments,
and federal statistical sources, CBO esti-
mates that state and local governments cur-
rently collect more than $20 billion annually
from taxes on telecommunications services.
Such taxes generally fall into two cat-
egories: transactions taxes and business
taxes. Transactions taxes (for example, gross
receipts taxes, sales taxes on consumers, and
taxes on 911 service) account for about two-
thirds of the total.

In arriving at this estimate, CBO took into
account the fact that some companies are
challenging the applicability of taxes to
their services, and thus may not be col-
lecting such taxes, even though states and
local governments feel they are obligated to
do so. Such potential liabilities are not in-
cluded in the estimate.

If you would like further details on the in-
formation provided in this letter, we would
be pleased to provide it. The staff contacts
for this legislation are Sarah Puro and The-
resa Gullo.

Sincerely,
ROBERT A. SUNSHINE
(For Douglas-Holtz-Eakin, Director).

Mr. ALEXANDER. There is a letter
that | received yesterday from the Con-
gressional Budget Office on every Sen-
ator’s desk. It describes the three ways
in which the proposed ban on State and
local Internet access taxes by Senator
ALLEN and Senator WYDEN violate the
Federal Budget Act—specifically, the
amendments of the Unfunded Mandates
Reform Act of 1995.

These are the three ways: One, there
is a revenue loss of $80 million to $120
million per year to State and local gov-
ernments already taxing Internet ac-
cess. There are 11 such States.

Second, there are losses of $40 million
to $75 million of taxes on DSL services
that States now collect. That is the
second violation of an unfunded man-
date.

Third, and this makes the point it is
not only an unfunded mandate, it is po-
tentially a great big unfunded man-
date. The Congressional Budget Office
says in its letter that the third way
this proposal violates the Budget Act is
“‘substantial revenue losses that could
occur” when technological change
shifts traditional communication serv-
ices to the Internet—for example, local
and long distance phone calls—or when
content, music, movies, written works
is provided free with Internet access.

This may sound complicated but it is
not so complicated. Basically, what
this says is it already is happening,
that your telephone company or your
cable TV company will provide your
Internet access. CBO says that State
and local governments today now col-
lect more than $20 billion annually
from transaction sales and use taxes on
telecommunications services.

What this letter further says is that
the Allen-Wyden proposal will take an
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undetermined amount of this $20 bil-
lion and ban the ability of State and
local governments to include that as
part of their tax base. It is enough, ac-
cording to the CBO letter, to define it
as an unfunded Federal mandate. But
they say they cannot tell the exact
amount of the $20 billion that might be
exempt from State and local taxation.

The Multistate Tax Commission said
it could tell. It estimated $4 billion to
$5 billion. That is an awful lot of
money. The Senator from Ohio, the
Presiding Officer, in his argument read
a list of what State revenue officers
have told him, and what they estimate
it might take.

The problem is the broader definition
of Internet access, which is contained
in the bill of the distinguished Sen-
ators from Virginia and Oregon, raises
the likelihood that some—maybe a
lot—of the $20 billion that is now used
by State and local governments to pay
for schools, State parks and to keep
other taxes down, would be taken away
from their tax base.

What do we then do about it? Well,
we think we have a suggestion which
we hope tomorrow our colleagues in
the Senate, if we are able to vote on it,
then will agree with us. Our suggestion
is an extension of the current ban on
Internet access for 2 years, with the
same narrow definition that we now
have, with the exception that we would
make sure that in 23 States which do
not now tax DSL, that is telephone
service that delivers broadband, they
would not be allowed to do that.

So in taking the issues that | heard
from the distinguished Senators from
Virginia and Oregon, | would summa-
rize them this way: They argue that
the Internet is so valuable that we
need to override this law we have
against unfunded Federal mandates. |
agree it is valuable but it is not an in-
fant. It is a pretty big boy. It is out
there in the world. We know what it is
and it should stand on its own now.

The telephone is also a magnificent
invention. We do not exempt it from
taxation. The television is a magnifi-
cent invention. We do not exempt it
from taxation.

If we really think in the Congress
that the Internet deserves to be com-
pletely exempt from State and local
taxation, then why do we not pay for
it? Why do we not pass a law that we
might call the Unfunded Federal Man-
date Reimbursement Act and just let
every mayor and every Governor send
us a bill every year and we will send
them a check. If it turns out to be $20
billion, we will send them $20 billion. If
it turns out to be $4 billion, we will
send them $4 billion because we will
have said the Internet is so important
that we in Congress think it ought to
be subsidized, that there should be re-
lief from taxation, and so we are going
to pay for it. That would be the honest
thing to do, rather than just to say we
think it is important but you pay for
it.

That is what we said with how we
helped disabled children. That is what
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we said with stormwater runoff. That
is what we said with clean water. We
think it is a great idea, you pay for it.
That is why we are in Washington. We
print money. You balance budgets. We
think it is a good idea, you pay for it.
That is what the fuss is about.

The second thing | have heard is it is
in interstate commerce and we could
not touch it. Telephones are in inter-
state commerce. We do not keep States

and local governments from taxing
telephones. Televisions are in inter-
state commerce. Buses are in inter-
state commerce. Planes are in inter-

state commerce. Catalog sales are in
interstate commerce. Severance taxes
are in interstate commerce. A great big
part of every State and local govern-
ment’s budget is made up of a tax base
that included items that are in inter-
state commerce. So that argument
does not wash at all.

Taxing broadband, that is a good
point. Broadband is coming fast. We do
not want to interfere with that so our
conclusion is, let us stop it in the 23
States that do not now tax broadband.
Let us put DSL and cable—that is the
broadband is delivered—on an equal
playing field. In the States that do tax
DSL, they can continue that for the 2
years of the ban.

Multiple taxation, that was raised by
the Senator from Virginia. Well, we are
extending the current language and it
bans multiple taxation. Discriminatory
taxation, we propose to extend the cur-
rent language, and that bans discrimi-
natory taxation.

State and local taxation on Internet
access, we would propose to extend the
ban on Internet access taxation for 2
years so we can think this through. So
we have taken care of that as well. To-
morrow, when hopefully we will be vot-
ing on this, we will have this choice:
Do you want a permanent ban on Inter-
net access taxation, or do you want a 2-
year ban? Do you want a broad defini-
tion of what we mean by Internet ac-
cess, a definition that could cost States
a significant share of their State or
local tax base, or do you want a narrow
definition, virtually the same one we
have today?

| believe the prudent thing for us to
do is to take the law that we have
today, slightly modify it to put DSL
and cable on an equal playing field, ex-
tend it for 2 years, and let us continue
the debate we are having about how to
define the two words “‘Internet access.”’
That is really the problem. | agree with
the Senator from Oregon. He has
worked long and hard on this. There
have been many meetings. We just
don’t agree on what the definition of
Internet access is.

But until we can agree, we should not
put this potentially huge unfunded
Federal mandate into the law. So to-
morrow | hope to bring up this amend-
ment | have filed tonight. 1 hope our
colleagues will compare it with the
proposal of the Senator from Virginia
and Oregon, and | hope they will adopt
ours.
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I also have a point of order | could
raise, which would cause the Senate to
consider whether the Allen-Wyden
amendment is an unfunded Federal
mandate. If there is a motion to waive
the point of order, which 1 believe
would be sustained by the Chair, then
Senators would have an opportunity to
cast a vote for or against an unfunded
Federal mandate. But | am going to re-
serve that option and hope that some-
time tomorrow we can have a clear up-
or-down vote on the amendment which
| offer with a number of other Sen-
ators.

I look forward to the debate tomor-
row.

Mr. WYDEN. Mr. President, very
briefly, because Senator LAUTENBERG
has not had a chance to speak and he
has been gracious enough to just give
me a couple of minutes to respond to
our friend from Tennessee, | think he
knows we have a difference of opinion
on this issue, but | want him to know
how much | appreciate the way he has
worked with this Senator. | think he is
going to be a great addition to the Sen-
ate. | look forward to the many issues
where we are going to find common
ground, even though this is not one of
them.

Just briefly on this unfunded man-
date question, | think it is clear that,
with the more than 7,000 taxing juris-
dictions in our country, if ever there
was something that was inherently
interstate in nature, it is the Internet.
I think we can just imagine the kind of
chaos if even a small fraction of these
7,600 taxing jurisdictions took a bite
out of the Internet. We would have a
crazy quilt of laws with respect to the
Internet.

There are a whole host of activities
where the Federal Government has es-
sentially made it clear they were in-
herently interstate in nature and you
do not hear the States expressing any
grievances. You don’t hear States com-
plaining that they can’t tax airline
tickets or mail or a variety of other
things because we are talking about
something that is so crystal clear in
terms of its very nature—in effect, the
essence of article I, section 8, of the
Constitution—that this has been an
area where the Federal Government
has said it is not appropriate to let
thousands of local and State jurisdic-
tions simply make a mishmash out of a
regulatory regime that needs to be uni-
form in nature.

I know we are going to talk more
about that tomorrow. | am going to go
through, tomorrow, the history of the
Unfunded Mandates Act that supports
the position Senator ALLEN and | have
taken.

Two other points very quickly and
then | do want to let our friend from
New Jersey have some time for which
he has been patiently waiting. With re-
spect to the telecommunications serv-
ices issue which the Senator from Ten-
nessee has discussed, | want to make it
clear that Senator ALLEN and | have
done everything but hire a sky writer

November 6, 2003

to fly over the Capitol, to make it clear
that telecommunications services,
which can be taxed today, would and
should be taxed in the future. It is ab-
solutely clear with respect to all the
work we have tried to do, both in the
committee and working with various
State and local officials, we feel very
strongly about it. It is what the bun-
dling issue has been all about in terms
of separating out Internet access,
which should not be taxed, and tele-
communications services, which ought
to be taxed.

Senator ALLEN and | continue to be
interested in working with colleagues
to try to find common ground in this
area, but the two of us have done ev-
erything except march down the street
with a sandwich board, trying to argue
that telecommunications services must
be taxed and that it is Internet access
about which we are concerned.

Finally, the last point | would make
is we need to have a discussion in the
Senate with respect to what the com-
petitive playing field will look like
under the amendment at least as out-
lined tonight by the Senator from Ten-
nessee. We have already seen a com-
petitive disadvantage established,
given the developments in the last few
years between cable and telecommuni-
cations. It is the view of the Senator
from Virginia and I, as two Members of
the Commerce Committee who have fo-
cused on this issue for many months,
that we think the competitive dis-
advantage, which has been established
in the last few years between cable and
telecommunications, will widen under
the proposal the Senate is going to be
asked to look at tomorrow as an alter-
native. We are going to have a chance
to discuss it.

Again, | express my appreciation to
the Senator from Tennessee with re-
spect to how he has handled this issue.
We have a difference of opinion on it,
but I admire the Senator from Ten-
nessee very much and | look forward to
working closely with him.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

UNANIMOUS CONSENT REQUEST—H.R. 2559

Mr. REID. Mr. President, | direct the
attention of my friend from Tennessee
to Homeland Security and to Leave No
Child Behind. If he wants to find some
unfunded mandates, have him come to
Nevada and find out what those two
pieces of legislation have done—I
should say that piece of legislation,
Leave No Child Behind, and what we
have done to the State of Nevada and
every other State by not properly fund-
ing the Leave No Child Behind Act and
what we have done with all of our de-
mands on State and local government
with our unfunded mandates relating
to homeland security. That is the sub-
ject of another speech.

Mr. President, | ask unanimous con-
sent that the Senate proceed to the
conference report to accompany H.R.
2559, the Military Construction appro-
priations bill.
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| do this because, in the State of Ne-
vada, Nellis Air Force Base and the
Fallon Naval Air Training Center are
desperately in need of construction
starts and completion of jobs that are
already underway.

So | hope my friends on the other
side will allow this very important con-
ference report to be agreed to and the
motion to reconsider be laid upon the
table, and that be done with no inter-
vening action or debate.

I so move.

The PRESIDING OFFICER.
objection?

Mr. ALEXANDER. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. Mr. President,
first | thank my colleague from Oregon
and my colleague from Virginia for the
hard work they did to get us to this
point where we have an opportunity to
review some of the problems we have
seen in the Internet tax area. | had an
early opportunity to review and care-
fully consider S. 150, and | support the
stated purpose of this legislation. |
agree that the American consumer
should be encouraged and not taxed to
access the Internet.

| also agree with the stated purpose
of this legislation, that the Federal
Government should ensure tax-free ac-
cess to the Internet, irrespective of the
technology the consumer uses, whether
it is the regular dial-up modem, cable
modem, DSL, wireless, or satellite.

My concerns with this legislation
don’t stem from its stated purposes.
My concerns are with the legislation’s
unstated purposes and unintended con-
sequences which most State, county,
and local tax experts believe would
jeopardize important revenue streams,
such as the gross receipts tax, that
were permitted under the first two
iterations of the Internet tax morato-
rium.

The Internet tax moratorium bill was
conceived in 1998 as a proconsumer leg-
islative attempt aimed at increasing
American access to the Internet. Now
that the bill has been rewritten and
greatly expanded, it has as a result be-
come another corporate giveaway of
potentially enormous and devastating
proportions.

According to the Commerce Com-
mittee report accompanying S. 150, the
original enactment of this legislation
in 1998 imposed a temporary morato-
rium on “‘certain taxes that could have
a detrimental effect on the continued
expansion of Internet use in the United
States.”’

In 1999, only 26 percent of United
States households had Internet access,
according to the Department of Com-
merce. In September 2001, 51 percent of
United States households had Internet
access. In 2002, according to the
Forrester Research firm, 64 percent—
quite a jump in a year—of U.S. house-
holds had Internet.

The number of households with Inter-
net access has more than doubled in 4
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years, from 26 percent in 1998 to 64 per-
cent in 2002. | am sure the rate of Inter-
net access today is even higher.

Many households, however, only have
basic dial-up access to the Internet and
haven’t moved to the faster broadband
access services.

Clearly, the supporters of this bill
can’t blame an access tax that isn’t
being imposed for the digital divide
that exists between people who have
Internet access and those who do not,
or between households which can afford
broadband or wireless Internet access
service and those households which
still use the narrowband dial-up.

Nevertheless, | would support an ex-
tension of the moratorium on Internet
access taxes. By temporary, | am talk-
ing about a couple of years. But to
make the moratorium permanent, as
this bill would do, in my view is an ab-
dication of responsibility on our part.

I cannot and will not support a per-
manent moratorium that is so poorly
defined that it won’t just apply to ac-
cess taxes. | cannot and will not sup-
port a moratorium that will deprive
the States of $4 billion to $9 billion in
revenues by the year 2006, according to
the Multi-State Tax Commission and
the National Governors Association.
Based on the language in the bill re-
ported out of the Commerce Com-
mittee, my home State of New Jersey
by itself stands to lose $833 million in
annual revenues. Other States also
stand to lose hundreds of millions of
dollars as well. Maybe some Senators
are willing to look the other way and
not address the problems with this bill.
So be it. But | cannot do that. Even
under the managers’ amendment,
which is a modest improvement, the
annual revenue loss for New Jersey is
believed to be somewhere around $600
million. My question is: Why are we
doing this to States when they are fac-
ing the biggest fiscal crisis they have
seen since World War Il or even the De-
pression years?

A permanent, poorly crafted morato-
rium? No way. | cannot in good con-
science support something so far reach-
ing.

That is why | support an amendment
| believe will be offered by some of my
colleagues, Senators ALEXANDER, CAR-
PER, and VOINOVICH, to extend the ex-
isting moratorium for only 2 years, and
to fix the discrepancy in the way DSL
and cable modem are treated for tax
purposes.

I realize even if this amendment is
offered and agreed to, States such as
New Jersey will still lose much-needed
revenue, but at least we can and must
minimize the impact.

I yield the floor.

Mr. WYDEN. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. MCcCAIN. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

S14171

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, prior to
wrap-up, this completes the debate and
discussion for this evening. It is my un-
derstanding that Senators from Ten-
nessee, Ohio, and Delaware have an
amendment that has been filed and
they will call it up when we begin our
continued debate on this legislation to-
morrow morning at 9:30. | hope we can
limit our debate on that amendment
and have a vote on it and then take up
other amendments. It is still the inten-
tion of the majority leader to finish
this legislation tomorrow. | hope we
can achieve that goal.

I know everybody would like to go
home on Friday afternoon, but I have
been assured by the majority leader we
will remain until completion of the
legislation.

| think it has been a good debate to-
night. | thank all of my colleagues. |
look forward to disposing of the
amendments tomorrow when we recon-
vene at 9:30.

| yield the floor to the distinguished
Senator from Nevada.

——————

UNANIMOUS CONSENT REQUEST—
H.R. 1828

Mr. REID. Mr. President, | will pro-
pound a unanimous consent request re-
garding the Syria Accountability Act
in just a minute.

This is an important piece of legisla-
tion that requires our immediate at-
tention.

This bill would establish economic
sanctions against Syria, unless the
President certifies that Syria has
ceased all support for international
terrorism and has gotten out of the
weapons of mass destruction business.

As we have known for some time,
Syria supports and sponsors Hizballah
and other terrorist groups. Hizballah,
of course, was responsible for the dead-
ly attack against 298 of our marines in
Lebanon 20 years ago, and they have
also been behind repeated attacks
against Israeli civilians over the years.

It is also no secret that the Baathists
of Syria and lrag shared a common
view of the world. They are anti-west-
ern, corrupt, and dangerous. Our intel-
ligence experts have noted a signifi-
cant amount of weapons and terror
traffic between lraq and Syria leading
up to the war. This would be consistent
with reports that Syria offered sanc-
tuary to senior figures from the lIraqi
regime.

And now, as our brave men and
women fight a low-intensity conflict in
Iraq, it is becoming clear that many of
the threats that they face result from
the porous border with Syria, and the
failure of Syria to crack down on cross-
border terrorism.

Make no mistake: This bill is critical
to our troops, and to restoring peace in
the Middle East. It is also critical to
holding Syria accountable for their
shabby record on terrorism and human
rights.
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